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BEFCRE THE ILLINCIS

IN THE MATTER OF:

PARTICULATE EMISSION LIMI-
TATICNS RULE 203 (g)(l) and
2021{b) of CHAPTER_2

NOTICE

TO:

Dorcthy Gunn, Clerk

Il1. Pollution Control Board
100 West Randelph

Suite 11-500

Chicago, Illinois 60601

Harvey Shelden

Coffield, Ungarstti,
Harris & Slavin

3500 Three First
Natiocnal Plaza

Chicago, Illinois 60602

John L. Parker

John L. Parker & Assoc., Ltd.

3% South LaSalle Street
Suite 1420
Chicago, Illinois 60603

C. L. McDconough

Director of Air Quality
Commenwealth Edison Comp.
P. 0. Box 767

Chicago, Illinois 6069Q

POLLUTION CONTROL BOARD

)
)
)
)
)
)

R82-1

Robert E. Miller
Central Ill. Light Comp.
300 Liberty Street
Peoria, Illincis 61602

Sheldon Zabel

Schiff, Hardin & Waire
7200 Sears Tower
Chicage, Illinois

W.P. Hagenbach

A.E. Staley Manufacturing
2200 East Eldorado St.
Decatur, Illincis 62521

George E. Bullwinkel

Burditt, Bowles & Radzius, Ltd.
333 West Wacker Drive

19th Flcor

Chicago, Illinois 60606

Van Esser

Policy & Planning Comm.

Ill. Dept. of Energy &
Natural Resources

325 West Adams Street

Springfield, Illincis 62706

PLEASE TAKE NCOTICE that I have today filed with the Office cf the

Clerk of the Pollution Control Board the

Motion to Establish Separate Docket, to Reopen the Record

and to Schedule Hearing on Section 212.123

of the Illinols Environmental Protection Agency, a copy of which is

herewith served upon you.

ENVIRONMENTAL PROTECTION AGENCY

Cr THE STATE OF ILLINOIS

BY: j;”vﬂ;/u,, V A’QLW\,

Mary V. Réhmann
Attorney
Enforcement Programs

DATE: February 4, 1986
Agency File #:  634C

2200 Churchill Road
Springfield, Illincis 62706
217/782-5544



BEFORE THE POLLUTION CONTROL BOARD

IN THE MATTER OF: )
PARTICULATE EMISSION LIMITATIONS )
RULE 203{g}(1) and 202(b) OF ) Ree-1
CHAPTER 2 - )

MOTION 7O ESTABLISH SEPARATE DOCKET, TO REOPEN THE RECORD,
AND TO SCHEDULE HEARINGS ON SECTION 212,123

The Environmental Protection Agency (Agency) hereby moves the Pollution
Control Board (Board) to establish a separate docket in this proceeding for 35
I11. Adm. Code 212.123, to reopen the record on this section, and to set a
hearing in order to take testimony on the language as proposed for Second
Notice,

The Board has adopted five orders containing proposed language for the
opacity standard in this proceeding. In four of those orders adopted on
January 21, 1982, on July 19 and on December 6, 1985, and on May 16, 1985, the
proposed language was, substantively, the same as Rule 202 which was struck
down by the I1linois Supreme Court. Now, with the merit record in the
proceeding closed, the Board has proposed a major revision of the-regulation
in the "Second" Second Notice Order.

Section 5.01 of the Administrative Procedure Act (Ii]. Rev. Stat. 1983,
ch. 127, par. 1005,01) (APA} reguires that an adopting agency give notice of
its intended rulemaking action in the First Notice period. It is to be
expected that amendments, based on public comment, will be made prior to the
Second Notice. However, where such amendments change the substance of the
proposed regulation, an agency has failed to give the notice which complies
with Section 5.01. The Agency finds the modified opacity regulation such a
substantive change in that the opacity standard is no longer an enforceable

limitation on its face. Therefore, the Board has failed to give adequate
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notice of its intention so as to allow the necessary public comment and to
comply with the APA.

In its two Motions for Reconsideration, filed on December 31, 1985 and
January 16, 1986, the Agéncy has described impacts of the modified Tanguage
which have not been addressed on the record due to the fact that no notice was
given that the Board intended to make such a significant change. Since the
Agency considers these impacts so important, particularly as related to the
submission of Section 212,123 for approval by the U.S. Environmental
Protection Agency (USEPA) as part of the State Implementation Plan (SIP), the
Agency urges the Board to proceed with final adoption of the particulate
emissions standards and to reopen the record on the opacity standards.

This prbceeding alone has been in progress for more than four years.
Further, it is one of a series of actions to replace the particulate standards
which were remandeda decade ago. Neither. the Board, the Agency nor the people
of the state can afford to lose all of the efforts put in thus far by failing
to consider fully the impacts of the change in the regulation as adopted in
the "Second" Second Notice Order.

In support of this Motion, the Agency states the following:

1. This proceeding was initiated by the Board onrJahuary 21, 1982 by
publication of proposed Rule 202(b} as follows:

Rule 202(b). Visual Emission Standards and Limitations for all
Other Emission Sources.

No person shall cause or allow the emission of smoke or other
particulate matter from any other emission source into the
atmosphere of an opacity greater than 30 percent.

Exception: The emission of smoke or other particulate matter
from any such emission solirce may have an opacity greater than



Page 3 -
30 percent but not greater than 60 percent for a period or periods
aggregating 8 minutes in any 60 minute period provided that such more
opaque emissions permitted during any 60 minute period shall occur
from only one such emission source located within a 1,000 foot radius

from the center point of any other such emission source owned or

operated by such person, and provided further that such more opaque
emissions permitted from each such emission source shall be limited
to 3 times in any 24 hour period.

2. The proposed adoption of Rule 202(b} was in response to the voidance
of this rule by the Iilinois Supreme Court because of the rule's association
with Rule 203(g){1}(C) which had been remanded by the same court. Pursuant to
the latter regulation, any source cited for a violation of the opacity
standard of Rule 202(b) could demonstrate, as a defense, that it was in
compliance with the applicable mass emission limitations. Since the courts
had remanded to the Board the particulate regulations for solid-fuel burning
sources (now regulated under 35 I11. Adm. Code: Subpart E) because of
procedural errors in their adoption, the I1linois Supreme Court concluded that
it was impossible for sources subject to Subpart E to demonstrate compliance
with the mass emission limitations as a defense against alleged opacity
violations. Therefore, the court stated that "thé earlier invalidation of
Rule-203(g)(1) requires the invalidation of Rule 202 insofar as it applies to
emission sources governed by Rule 203(g)(1) because of that relationship."
(The Celotex Corporation v. The Pollution Control Board, 445 NE2d 752 at 760,
{1983})).

3. The modified language in the "Second" Second Notice Order of December
20, ‘1985, for all practical purposes, eliminates the opacity limitation as an
enforcement tool for numerous categories of particulate emissions sources. In
addition to applying to sources regulated by Subpart E of Part 212, Section
212.123 applies to incinerators, regulated by Subpart D; to process emission

sources, regulated by Subpart L; to food manufacturing sources, regulated by
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Subpart N; to petroleum and chemical manufacturing sources, regulated by
Subpart 0; and to some metal product manufacturing sources regulated pursuant
to Subpart §S. The opacity limitation, as applied to these sources, has
neither been struck down by any court nor repealed by the Board. Yet the
proposed language in the "Second” Second Notice Order would remove the
“enforcement tool routinely available to anyone for insuring compliance of
these sources with the particulate standards. The opacity 1im1tations are
particularly important as related to incinerators and to process sources,
among which are numerous metallurgical sources and asphalt plants.

The impact of the preposed change on these additional sources is totally
missing from the record in this proceeding because the Agency, as well as
owners and operators of these sources, had no notice of any intention by the
Board to change the regulation in any substantive way. Although one can say
that, once a requlation is proposed for amendment, all possible revisions are
fair game, the Agency would respond that administrative law prescribes certain
safeguards. A First Notice which shows the intended action of the adopting
agency is one of the most important safeguards.

4. Removing opacity as an enforceable Timitation for the sources
affected by Section 212,123 puts these sources in a special category as
compared with sources which are subject to enforceable opacity Timitations

under Board or federal regulations. Several related impacts can be described .

a. In making exceedances of the opacity limit subject only to the

Agency's authority to impose permit conditions requiring monitoring
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and reporting, the vio]atfons may not be cited by anyone in
enforcement proceedings. When adopting the opacity standard in
R71-23, the Boqrd stated ",..in many cases the appearance of an
opaque plume may be the best available evidence of improper
operation. With all its drawbacks, therefore, the visual standard is
an indispensable enforcement tool....For these reasons, as well as.
the encouragement of citizen participation in bringing pollution
cases, we have retained and broadened the APCB prohibition on

excessive visible emissions.”" ( 4 PCB 309-310). Citizen

complaints based on opacity violations have been, historically, an
important opportunity for public involvement in enforcement of the
particulate standards. During periods when public moneys for
enforcing environmental laws are being reduced, it becomes more
imperative than ever that enforcemént options be kept as broad as
possible.

b. The Board stated in its opinion of December 20, 1985, that it
has modified the opacity rule sd as to "use opacity violations as a
qualitative indicator of operating situations which should be
investigated and as a basis for imposing monitoring or reporting
requirements in permits, but not as a means to impose ¢ivil or
criminal penalties." This amendatory action segregates the sources
subject to Section 212.123 by reducing the Board's remedies in
enforcement cases against these sources as compared with other
sources subject to opacity limitations. The Board is well aware that

no civil or criminal penalties are imposed without due process of
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law, whether the proceeding be administrative or judicial. As the
finder of fact, both the Board and court have to be convinced by the
petitioner that a violation exists, despite all the defenses raised
by the respondént. As regards the allegations by Electric Energy
Inc. {EEI) and I17inois Power Co. {IPC) that it would be
unconstitutional for the Board to adopt an opacity limit which, when
exceeded, may not coincide with a violation of the mass emissions
standard, the federal courts have dealt with the question. The U.S.
Court of Appeals for the D.C. circiut addressed the question, "How
can plume opacity be (a) valid standard when pollution and plume
opacity can not be reliably correlated and evaluations of the same
plume by several qualified observers will vary substantially?"
Having considered the USEPA Administrator's analysis in adopting an
cpacity limitation as part of a New Source Performance Standard for
Portland cement plants, the court concluded "We are not warranted on
the basis of his ané]ysis to find that plume opacity is too

unreliable to be used either as a measure of pollution or as an aid

in controlling emissions". (Portland Cement Association v. Train,
513 F2d, 506 at 508.(1975)). |

¢. The absence of an enforceable opacity limitation in I1linois
regulations results in the sources subject to Section 212.123 being
treated differently from similar sources in other states. A1l of the
other states in USEPA Region Y have opacity limitations for sources

regulated by Section 212.123. Michigan, Minnesota, Ohio and
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5.

Wisconsin have general opacity Timits of 20%. A1l but Michigan have
provision for an-adjusted standard to correspond with observed
readings during compliance tests. Michigan has no associated linkage
with the particulate standards at all. Indiana has a general 30%
limit in nopattainment areas and 40% in attainment areas. The
Indiana regulations further state that violation of the opacity 1imit
is prima facie evidence of violation of the particulate limitations,
although there is a special provision for setting 1imits during
compliance tests.

d, Finally, abandoning the opacity Iimitaﬁion as an enforcement
tool at this time is completely at odds with the trend in the
requlation of new sources. A survey of the New Source Performance
Sténdards (NSPS), which are adopted by the Board without change,
reveals that opacity limitations are the rule rather than the
exception. (See 40 CFR 60, Subparts D, D

as
M, N, O, P, Q, R, S, Y, Z, AA, BB, DD, HH, KK, LL, NN, PP, and UU.).

Db’ Fs G: H: I, J’ L’

If the Board adopts the opacity regulation as proposed in the

"Second" Second Notice Order, the Agency has been advised that it will not be

approved by the USEPA because it is not a visible emissions Timitation which,

if approved as part of the SIP, will be federally enforceable. The evidence,

based on previous Board regulations as well as regulations adopted by other

states, supports the position that visible emission limitations are appropriate

for all of the sources affected by Section 212,123, Therefore, the regulation
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does not meet the requirements of 40 CFR 51.19(c) which states that each State
Implementation Plan shall provide for "Establishment of a system for detecting
violations of any rules and regulations through the enforcement of appropriate
visible emissions 11mita¥ions...." This means that the efforts of more than
four years in trying to cure the defect in the I11inois regulations will have
been for nought in relation to meeting the state's obligations under the Clean
Air Act. Neither, the Board nor the Agency can justify such a waste of effort.

Respectfully submitted,
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

V ke,

Mary V. ehmann
Attorney at Law
Enforcement Programs

Date: gaé A E Z {50%
2200 Churchill Road
Springfield, IL 62706
217/782-5544

MR:rmi/0278F /18-25



STATE OF ILLINOIS }

COUNTY OF SANGAMON )

PROOF OF SERVICE

I, the wmdersigned, cn cath state that I have served the attached
Motion to Establsih Separate Docket, to Reopen the
Record and Schedule Hearing on Section 212.123 upon the person

to wham it is directed, Ly placing a ocopy in an envelope addressed to:

SEE ATTACHED NOTICE LIST.

and sending it by first class mail from Springfield, Illinois, on

February 4 , 19 86 , with sufficient postage affixed.

Deborah M. Stoll

_SUBSCRIEED AND SWORN TO BEFORE ME

R

. L‘.' o=

— .

TR
R RS A
¢

Notary Public

L 532-0917
EPA 126 2/82
018-003



BEFORE THE
ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER CF:
Rg2-1
PARTICULATE EMISSION .
LIMITATIONS, RULE 203(g)(1) and
.202(b) OF CHAPTER 2

RESPONSE TO MOTION TO ..
RECONSIDER SECOND NOTICE ORDER
AND TO MOTION TO .
FURTHER RECONSIDER SECOND NOTICE
. r

Electric Energv, Inc. ("EEI") and Illinois Power Companv Company ("[PC™)
her;eb_\r jointly respond to the Motion to Reconsider Second Notice Order ("First
Motion") filed herein by the Illinois Environmental Protection Agency ("IEPA") dated
December 31, 1985 and the Motion to Further Reconsider Second Notice Order
("Second Motion"} filed herein by IEPA aﬁd dated January 18, 1986,

At the very outset, one critical fact must be emphasized. The Board's Second
Second Notice (December 20, 1985) added to the previous version (May 16, 1985)
of Section 212.123(a) a limitation on the applicebility of that section so that an
exceedance of the opacity limitation contfained iﬁ that section could only be used
for establishing permit monitoring and reporting requirements. (Hereafter, that
Iimifation will be referred to &s the "Provisc.") As explained in the accompanving
Opinion {(at 2-3), the Board recognized thlét. there was not & perfect‘correlation
between opecity and particulate emissi'ons.. The record here, not onlv by the testimbny
submitted on behall of EEI and IPC but also in the cross-examination of the IEPA's

witness, establishes that sources can exceed the opacity limit without violating



the particulate standard. As opacity has no independent justification, but is only
& surrogate for particulates, to impose civil and criminal penalties for.violations
of the surrogate when ‘the particulate standard will not be violated would be legally,
constitutionally invalid. X\:’hile the Board's Opinion recognized and dealt with this
unavoidable problem. reither of the IEPA's motions has even attempted to address

it. EEI and IPC below will address both of IEPA's motions, but this salient factor,

more than anyvthing else necessitates rejection of all of the IEPA's suggestions.

FIRST MOTION ' =

P

The IEPA’s First Motion initiglly suggasts deleting tHe Proviso that the Board

added to Section 212.123 or, in the alternative, requests {hat the Board return to
First Notice to allow further comment. The IEPA's First Motion then contains five
numbered peragraphs in support but it is difficult for EEI and IPC to determine which
paragraph supports which alternstive. Therefore, EEI and IPC will address the five
in order.

1. The first paragraph of IEPA's First Motion raises no substantive objection
to the Board's action but, rather, appears to raise & procedural objection. IEPA
apparently is contending that, because Section 212.123(a) in the Second Second Notice
differs from the version in the Second First Notice (May 16, 1985), the Board has
viclated the Administrative Pracedure Act ("APA"). The APA explicitly reguires
an opportunity for public cemment; implicitly it also requires the rulemraking bodyv

to consider anv comments received. Logicallv, if meritoricus comments are received,

1#

although again not explicit in the APA, the-p'roposed rules should be revised. The

reducto ad absurdum of the IEPA' contention is that everv time a rulemaking body,

based on public comments or its own analvsis, wants to make & change in a First



Notice rule, it must again go to first notice in what could be an almost unending,

3

i 3 1 o 5 3 - T e o Tt e = o
process, continuing until either the body rejcetz z2ll comments or receives 1o furine:

&
€ir

comments so that the last First and the Second Notice rules are identical. The APA
contains no such requirement and to infer one, which would contradict or, at least,
subvert the implicit requirement to consider &nd act on meritorious comments, is
without eny logical or legal support. The Board may, as a matter of discretion,
do this but it is not required by the APA.

2. The second paragraph of IEPA's First Motion ‘raises the same procedural
objection but based on a different factual premise. The: procedural objection,'as
discussed in paragraph 1, is without merit. r

The factual premise for the argurﬁent is that the opacity provision now will
applv onlv to sources required to have perm:‘ts; First, EET and IPC have no knowledge
how many. if anv. sources subject to this opacity provision are exempt from
permitting; the IEPA's silence is, however, suggestive. Second, an_d more significantly,
IEPA does not contradict the Boards conclusion that IEPA "does not enforce on
the basis of opacity violaticns alone." {Opinion at 2) Thus, whatever enforcement
: baéis the IEPA has used for sources not required to have permits is still open to
IEPA. Furthermore, even if IEPA's reading of the Proviso is correct, that the entire
section now onlv applies to sources x-vith permits and that this is somehow a problem,
neither of the VIEP.ATS ‘altematives is a solution. Deletion of the Proviso, making
this again & criminally and civilly enforceable standard, raises the veryv problems
the Board recogniéed and corre: "nd. IEPA's alternative, returning to First Notice

may lead to further comment but it is difficult to see how this will cure either

problem.



EEI and IPC would suggest, as they have previously, that deletion of the entire
section is appropriate and would cure the IEPA's concern. Since IEPA- does not,
by itself, base enfercement solely on opacity, it could then continue to use. opacity
for surveillance and in ;ombination with whatever other techniques IEPA relies
upor.

3. While EEI and IPC do ﬁot totally disagree with IEPA, that there may have
been some clearer wayv for the Board fo state fhe result it has reached, the deletion
of the Proviso would rajse a different, more serious problem and IEPA has made
ne suggestion for clarification. EEI and IPC do agree, bdsed on both the language
of Section 212.123 and the Opinion, with IEPA's statement that the opacity provision
is not and is not intended to be an enforceable (subject to civil and criminal penalties)
standard. Based on the record before the Board and the sigrificant constitutional
objections that would arise from the opposite result, the Board's resolution is justified
and appropriate. Deletion of ﬁhe Proviso as IEPA suggests would raise those
constitutional infirmities; further comment can not aveid that problem. -

V'I_‘o the extent there is a concern with the clarity of the provision, EEI and
IPC again suggest the simplest solution is to delete the entire section. The IEPA
would then ﬁave available, without the question of interpreting this specific ]anguage,
whatever surveillance techniques are eppropriate.

4. EEI and IPC find the fourth paragraph of IEPA's Motion is'speculati‘ve
but probablv wrong. Wnat is important to recognize, as the Board has in its Opinion,
is that opacity is merelv a surrogate for Y)articulates and the sources that would

be subject to opacity are (or shortly will be) subject to & particulate standard. It

Is difficult to see how IEPA's investigation. inspection, surveillance or enforcement
g



authority is expanded by & surrogate standard so long as the pollutant of concern,
particulates, is regulated. |

5. The fifth paragraph of IEPA's First Motion raises the now, almost standard
in terrorem argument - - "USEPA won't like this." There are two responses. First,
it is the Board's responsibility to develop regulations justified on the legal and factual
record before it. The Board hes dlone so here. It is not this Board's function tc make
USEPA happy where that result is unjustifiable‘.* Once the Board has completed
its work, it is then IEPA's responsibility not merely to p?‘feﬁsent the result to USEPA
but, if yvou will, "sell” that result. At the USEPA level, ‘IEPA is the advocate for
the state's program and EEI and YPC.‘submit that there *: more than an adequate
_ basis for IEPA to do this job.

The second response to this concern of IEPA, as EEI and IPC have stated -
previously in this proceeding. is that -opacitv is not a regulated pollutant. One of
the most recent environmental decisions of the Sevénth Circuit, although .it did

not involve the fuel combustion sources of concern to EEI and IPC, clearlv recognized

this:
Though & measure of unsightliness, cpacitv is not & form of pollution
regulated bv federal law.
~ Bethlehem Steel Corporation v. U. S. E.P.A., F.2d , Slip Cp. at 5 (Nos. -

84-1168, 84-1182 and 84-1196, Tth Cir., January 3, 1986, Emphasis added.)

Based on the foregoing, the Board should reject the IEPA's First Motion. The

S

IEPA's alternative of eccepting additional cdbmments is not required by the APA

*EEI and IPC would note. if USEPA's happiness were a legitimate concern, than

acopting regulations that again could be judiciallv set aside probably would not make
USEPA hapov either, :



BNd (ne lucA Las sovanced no wiilely a0Lid redson to do so, The IEPA's alternative
of deleting the Proviso must be rejected because that result would make the section

legally invalid and unjustified on the record.

SECOND MOTION

| | _The IEPA's Second Motion further expands on its in terrorem argument and
raises, without any follow through, s possible distinction between different types
of sources subject to Section 212,123(s). Finallv, IEPA suggests revised langusge
for this section which is really nothing more than a return to the previous provision
which the Board hes justifiablv rejected. Glaring, by its ;bsence, is any discussion
of the one problem the Board had to address - - it cannct make & source subject
to civil and criminal penalties for viclating & surrcgate standerd if that violation
is not unequivocablv also & violation of the particulate standard. Even if IEPA's
arguments were completely valid, this infirmitv in IEPA's suggestion cannot be
overcome,.

IEPA states, in the first paragraph cf the Second Motion, that some unknown,
unidentified emplovee of USEPA has advised IEPA of the language of 40 C.F.R.
51.19(a). A careful reading of that paragreph of the Second Motion contains no
analvsis, either by IEPA or the unknown -source at USEPA, of what that language
means. in the second paragraph of the Second Motion, the Board is told that this
unknown source et USEPA sald the Second Seconc Notice will not satisfy 40 C.F.R.
51.18(c) although as presented by IEPA, it is unclear whether the alleged infirmity
is inherent or merelv because of the limita%’iqn to permitted sources. If the latter,
EET and IPC's enrlier suggesiion. to delete the entire section will cure that problem.

"EE] and IPC have several serious problems with the approach taken by ]EPA.



First, it is hearsav of the absolute worst kind. Except that someone employed by
USEPA was contacted, neither EEI and IPC nor the Board have any idea who thris
person was; whether he has the authority to interpret regulations, USEPA's or the
Board's; whether he has ‘the knowledge, expertise or experience to do so. Equally
significant is that we have no ides how or what guestions were put to this USEPA
emplovee; the answers one gets ‘very often depends on the questions one asks. For
instance, was he asked how to deal with a surrogate standard that, from the testimony
of all parties, has been shown 1o be inaccurate. For these reasons, USEPA's alleged
views as stated by IEPA can have little, if anv, probative valrue.

Even if the concerns expressed above were addressed, those views were never
te;ted in the hearing process which resally raise.s a far mere fundamental, and
distressing concern with IEPA's approach. What IEPA is really telling this Board
is "ignore vour ststutory requirements, ignore your procedures, ignore the record
and just do what we tell vou or what we tell vou USEPA allegedl.y requires." This
approach is not onlv a subversion of the requirements placed on the Board for
rule-making, it is a subversion of IEPA's role in both the rule-making process and
in the interrface with USEPA. In the rulé—making process, if TEPA believes something
is necessary or required it has the obligation to help develop the record to support
that result. At the USEPA level, IEPA's function is to use it'sr best efforts to obtain
approval for the results the Board reaches. |

Here its cwn withess has substantiated the legal, constituticnal infirmity

of the result the IEPA requests. Before USEPA, as alreadv noted, it is IEPA's job

to 'seil’ the result not subvert it. To pull some alleged USEPA position out at the

elevent‘h’ hour like some deux ex mechina to justify IEPA's result should simplyv be



unacceptable,

Bevond these infirmities, there are two responses to the implication IEPA
would have the Board draw from 40 C.F.R. 51.1%{c). The first response requires
carefully considering the language of §31.19:

Each plan shell provide for monitoring the status of compliance

with anv rules and regulations which set forth any portion of the control

strategy. Specifically, each plan shell, as a minimum, provide for:...

{c) Establishment of a system for detecting violations of any rules

end regulations through the enforcement of appropriate visible emission
limitations and for investigating compleaints. -

The introductory langusge refers to "control strategy" Which, of course, is only
necessary for regulated pcliutants. Opacity, és EEI and IPJC br‘eviously have peinted
cut, and ss the Seventh Circuit rjecently noted, is not a regulated pollutant. It also
refers to "monitering” for compliance.

Examinine sub-section (¢) indicates USEPA recognizes this fact. It refers
to 'detecting viclations of any rules and regulations through enforcement of
appropriate visible emission limitations.” Rules and regulations are 'violated;' rules
and regulations are for regulated pollutants. The introductory language, "rules and
regulations...of the control strategy," confirms this. The section does not reference
”violations”-;of opacify, visible emission, because it is not & regulated pollutant,
it is & mere surrogate.

More significantly for the present proceeding, are the terms "eﬁfcrcement”
and "approprigte" which are not defined. 7tIs enforcement onlv the impesition of
civil and criminal penaities, perticularly where the enforcement is not for an opacity

. standard per se but is for "detecting violations of any rules and regulations." There

are numerous other enforcement technigues. Section 51.15(c) at least as stronglyv



suggests opacity is no more than a surveillance ('detecting") technique, and not
an independent basis for civil and criminal penalties. The Board's solution, allowing
imposition of additional monitoring and reporting regquirements for particulate
emissions is consistent with this language, with "detecting” violations of rules end
regulations.

Furthermore, the Board's approach is consistent with the term "appropriate.’
Section 51.19{(c) nowhere mandates civil and criminal penalties for opacitv. The
language of the section, together with the fact that opacity is not & regulated
pollutant, at least impijcitly recognizes opacity as a merée surrcgate. USEPA may
well have used the "appropriate" lenguage because it was Ejn;var'e there is no perfect
correlation between opacity and particulstes; one of the documents referenced in

this record not only by EEI and IPC but aiso by IEPA is & USEPA document that

specifically reaches that conclusion. Increased enforcement, through increased
surveillance, monitoring.or reporting is an "sppropriate™ use of visible emissions
within the scope of §53.18.

Thus, a careful examination of §31.19(c) shows thet the Board's approach
is not inconsistent with that section.

Even if we were to acéept the inference (as IEPA undertakes no analysis
of §31.18) which IEPA apperently is suggesting, then the unavoidable conclusion
is that §51.19 is invalid, not the Board's proposal. At the least based on thé record‘
before this Bozrd, to make opacity subjectwto civil and criminal penalties is illega'l
and unconstitutionszl; il that is what §951‘.19 mandates, it -‘nrot AAt-he Board's

regulation - is invalid. As conclusions of unconstituticnalitv are to be avoided if

possible, and &s a reasonable glternative interpretation of §51.19 exists, EEI and



IPC submit that the anslvsis presented above, not the IEPA's inference, is the proper
interpretation. |

With one exception, basically EEI and IPC do not disagree with the facts
&s stated by IEPA in paragraphs 3, 4 and 5 of its Second Motion. Most of the evidence
concerning opacity focused on solid, fossil-fuel combustion éources. Those are the
sources with which EE] and IPC are concerne.d. The exception is that EEI and IPC
have no knowledge, on their own or from the reccrd, what "all aifected sources"
includes; whether there are anv other kinds of sources or hé’w: many there may be.

More significantly, IEPA having recited these facts, goes nowhere wit_h them
and EEI and IPC are uncertain what the point of the ;ecitation is. If IEPA is
- suggesting exempting these sources from a civilly and criminally enforceable opacity
pro‘vision, EEI andKIPC_ would not object as that result is justified, in fact required
by the record.

EEI and IPC, however, would note in passing thet there is justification for
the Beard's broader approach. If the record l-acks evidence on other kinds of sources
it is because IEPA. and those other kinds of sources, presented no such evidence.
On that basis there is no evidence to justify an opacity requirement for such other
sources and the Board's result would be appropriate. EEI and IPC are reluctant to
support a conclusion that a regulation is justified when there is no evidence to support
it even if there is no opposition. Furthermore, although the evidence éstablishing
the lack of correlation related onlv to solid fuel combustion sources, the Board is
at least equallv if not more justified in cgncluding that the same situation exists
for other tvpes of opacitv sources rather than concluding that the opposite situation

exists for those sources,
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The IEPA has advanced no sound, legal or factual basis to support the revision
to Section 212.123(a) it suggests in its Second Motion. That revision is not required
by federal law or regulation and would be, if adopted, unjustified on the record and
invalid. ‘

X X X . X

For the foregoing reasons, the Board should reject both of IEPA's motions.

Respectfully, ~

Electric Energy, Inc.
Ilinois Power Company

y Sheldon A,.Z&bel ~
e One of thei torneyvs

Schiff Hardin & Waite
7200 Sears Tower
Chicago, Nlinois 60606
312/876-1000
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